FAIR EMPLOYMENT AND HOUSING COUNCIL

Employment Regulations Regarding Criminal History, the California Family
Rights Act, and the New Parent Leave Act

INITIAL STATEMENT OF REASONS

CALIFORNIA CODE OF REGULATIONS

Title 2. Administration

Div. 4.1. Department of Fair Employment & Housing

Chapter 5. Fair Employment & Housing Council

Subchapter 2. Discrimination in Employment

Article 2. Particular Employment Practices; Article 11. California Family Rights Act and New
Parent Leave Act

As it relates to employment, the Fair Employment and Housing Act (FEHA) (Gov. Code, §
12900 et seq.) prohibits harassment and discrimination because of the race, religious creed,
color, national origin, ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age, sexual
orientation, and military and/or veteran status of any person.

Pursuant to Government Code section 12935, subdivision (a), the Fair Employment and Housing
Council (Council) has authority to adopt necessary regulations implementing the FEHA. This
rulemaking action is intended to further implement, interpret, and/or make specific Government
Code section 12900 et seq.

The specific purpose of each proposed, substantive regulation or amendment and the reason it is
necessary are described below. The problem that a particular proposed regulation or amendment
addresses and the intended benefits are outlined under each subdivision, as applicable, when the
proposed change goes beyond mere clarification.

§ 11017.1, Consideration of Criminal History in Employment Practices

The purpose of this section is to outline the law governing the consideration of criminal history
in employment decisions. The Council’s Consideration of Criminal History in Employment
Decisions Regulations became effective July 1, 2017. That rulemaking action most notably (1)
set forth state laws that prohibit employers from utilizing certain criminal background
information in hiring, promotion, training, discipline, termination, and other employment
decisions and (2) articulated the legal theory of adverse impact and its relationship to the FEHA
and criminal history.

Shortly after those regulations went into effect, Governor Brown signed the “Ban the Box™ bill
into law — AB 1008 (Stats. 2017, ch. 789) — which added Government Code section 12952 to the
FEHA. The bill amended the FEHA to make it an unlawful employment practice for all
employers — public and private — to seek conviction history information until a conditional offer
of employment is made, or to include any question seeking disclosure of an applicant’s
conviction history on a job application. It further set forth rules and procedures regarding how
employers may consider conviction history, how employers must notify applicants whose



conditional offers of employment are being rejected because of conviction history, and how job
applicants may respond to the employment denial by providing evidence of rehabilitation or
mitigating circumstances. The amendments to section 11017.1 of the regulations primarily
clarify and incorporate into the preexisting regulations AB 1008’s mandates, which represent a
broader prohibition on the use of applicants’ criminal history than the preexisting regulations.

§11017.1, subd. (a) Criminal History before a Conditional Offer of Employment is Made
The Council proposes to (1) reiterate that employers are prohibited from inquiring into,
considering, distributing, or disseminating information related to the criminal history of an
applicant until after they have made a conditional offer of employment to an applicant and (2)
outline the exceptions to that rule. This consolidates Government Code section 12952,
subdivisions (a)(1)-(2) and (d). This addition is necessary to clarify the scope of the law. It does
not alter any rights or change existing law. While Government Code section 12952 addresses
“conviction history,” to avoid confusion, the existing regulations and the new regulations utilize
the term “criminal history” in appropriate contexts, such as when discussing general prohibitions
like the prohibition on inquiring in to the history before a conditional offer is made. Since other
forms of criminal history information (such as arrests not leading to conviction) are
independently prohibited by the Labor Code both before and after a conditional offer is made,
use of the narrow “conviction” history reference in this context may lead readers to the
inaccurate conclusion that other forms of non-conviction criminal history are allowable (e.g.
arrests not leading to conviction). In narrower contexts, such as provisions addressing the subset
of convictions that may be allowable to utilize in a given context, the term “conviction history”
is used as appropriate.

§ 11017.1, subd. (b) Labor Contractors and Union Hiring Halls

The Council proposes to implement AB 1008 in a context not explicitly detailed in the statute,
namely where employees are selected for hire from a hiring hall or availability list vetted and
maintained by a union or labor contractor. The regulations are necessary to clarify that the entity
deciding who is included in the hiring hall or availability list, if utilizing conviction history, must
comply with the statute’s provisions, including the conditional offer, individualized assessment
and notice processes. And for that same reason, if a client employer utilizing the hiring hall or
availability list also separately considers conviction history in deciding who to select from the
hiring hall or availability list, the client employer must also comply with AB 1008’s conditional
offer, individualized assessment and notice provision processes. Finally, the Council proposes to
add five definitions: “employer,” “client employer,” “labor contractor,” “hiring hall,” and “pool
or availability list.” These additions are necessary to clarify undefined terms used in subdivision
(b). So as to promote consistency and clarity and to avoid confusion since the terms are already
defined in another employment statute, the definitions of “client employer” and “labor
contractor” mirror the same terms’ definitions in Labor Code section 2810.3, with the exception
of minor wording modifications to make them clearer and more applicable to this context. The
definition of “hiring hall” comes from Black’s Law Dictionary (6th ed. 1990). And “employer”
and “pool or availability list” were defined in a brief, simple fashion in order to be clear and
tailored to the context of the applicable regulations.

§ 11017.1, subd. (c¢) Consideration of Criminal History after a Conditional Offer of
Employment Has Been Made
The Council proposes to enumerate the types of criminal history that California employers are




prohibited from considering, distributing, or disseminating both after a conditional offer has been
made and in any other subsequent employment decisions. This consolidates Government Code
section 12952, subdivision (a)(3), with pre-existing subdivisions (b), (c)(2), and (c)(3) of the
regulations. (Subdivision (¢)(1) was rendered moot by AB 1008 because the bill deleted Labor
Code section 432.9, which pertained to public employers, since Government Code 12952 applies
to both public and private employers.) This addition is necessary to elaborate upon the statute
and to clarify its scope. The Council added references to the applicability of local ordinances and
credit and consumer report laws that may also apply to the regulated public in certain contexts
(e.g. if hiring in a city with a local ordinance or if obtaining an investigative consumer report).
These references are necessary to avoid confusion by the regulated community that compliance
with Government Code 12952 and these regulations are the only requirements applicable to
criminal history review in this context. Given the prevalence of local ordinances governing the
use of criminal history in employment decisions, particularly in the large cities of California
where the most workers are employed, awareness of local ordinances that may be more
protective of applicants and employees is essential. Similarly, a significant portion of criminal
history reviewed by employers is accomplished through credit and consumer reports
(background checks). As a consequence, it is necessary to cross-reference applicable
requirements to ensure compliance and avoid confusion. This subdivision does not alter any
rights or change existing law.

§ 11017.1, subd. (d)(1) Requirements Where an Employer Intends to Deny an Applicant
the Employment Conditionally Offered Because of the Applicant’s Conviction History:
Direct and Adverse Relationship with Specific Duties of the Job

The Council proposes to add the standard and factors that employers must use when they intend
to deny an applicant the employment position they were conditionally offered based solely or in
part on the applicant’s conviction history. This is derived from Government Code section 12952,
subdivision (c)(1), and makes clear that the direct and adverse relationship standard in the statute
is the same as the disparate impact standard for business necessity in pre-existing subdivision (e)
of this section of the regulations. The subdivision as a whole is necessary for a complete
rendering of the statute. The addition is necessary to make clear that both AB 1008’s “direct and
adverse relationship” standard and the “job-related and consistent with business necessity” prong
of the disparate impact analysis outlined in subdivision (f) of this section require the same degree
of nexus between the conviction history and the job position as evidenced by their mutual use of
the same Green v. Missouri Pac. R.R. Co. (8th Cir.1975) 523 F.2d 1290 factors. This helps
provide clarity to employers that they will not be held subject to two different standards when
considering whether to rescind a conditional job offer due to an applicant’s conviction history.

§ 11017.1, subd. (d)(2) Requirements Where an Employer Intends to Deny an Applicant
the Employment Conditionally Offered Because of the Applicant’s Conviction History:
Written Notice that Conviction History is Disqualifying

The Council proposes to specify what an employer must include in a written notice when it
makes a preliminary decision after conducting an individualized assessment that an applicant’s
conviction history disqualifies the applicant from the employment that was conditionally offered.
This is derived from Government Code section 12952, subdivision (c¢)(2)-(3), and is necessary
for a complete rendering of the statute. The Council added one component that is not in the
statute: how to calculate the minimum of five days that applicants have to respond to an
employer’s written notice. This mirrors the calculation described in California Code of Civil




Procedure section 1013 and is necessary to avoid disputes over the meaning of the statute’s
requirement of five business days of notice. The Council also addresses what qualifies as a
“conviction history report.” This is necessary to clarify that the statutory reference to conviction
history reports should be expansively interpreted and does not apply exclusively to formal
consumer reports such as background checks. It would be contrary to both the statutory intent
and the plain meaning of the provision if an employer could evade the statutory requirement of
providing a copy to the applicant of the report being relied upon by utilizing forms of conviction
history obtained by methods other than through formal consumer reports. The Council also
provides examples of the types of evidence of rehabilitation or mitigating circumstances that
may prove compelling in the individualized assessment. This is necessary to provide clarity to
employers about the types of factors they should consider in conducting the individualized
assessment and clarity to applicants as to the types of information they should provide to the
employer to consider.

§ 11017.1, subd. (d)(3) Requirements Where an Employer Intends to Deny an Applicant
the Employment Conditionally Offered Because of the Applicant’s Conviction History:
Consideration of Applicant’s Submitted Information and Written Notice to Rescind Offer
The Council proposes to specify what employers must include, after considering information
submitted by an applicant, in a written notice notifying an applicant of a final decision to rescind
the conditional offer of employment and deny an application based solely or in part on the
applicant’s conviction history. This is derived from Government Code section 12952,
subdivision (c)(4)-(5), and is necessary for a complete rendering of the statute.

§11017.1, subd. (e) Disparate Treatment

The Council proposes to move pre-existing subdivision (h) to subdivision (e) to enhance the
readability of the regulations since disparate treatment follows naturally from a discussion of AB
1008, particularly AB 1008’s incorporation of an individualized assessment requirement. The
text of the regulation is the same.

§11017.1, subds. (f)-(i) Adverse Impact

The Council proposes to maintain the adverse impact subdivisions of the regulations that were
promulgated last year. The Council’s only proposed amendments are to make clear that ban-the-
box and adverse impact implicate different analyses and to delete any parts that were rendered
superfluous by AB 1008, namely its incorporation of a mandatory individualized assessment
from subdivision (g).

Article 11, California Family Rights Act and New Parent Leave Act

The Council proposes to change the title of Article 11 from “California Family Rights Act” to
“California Family Rights Act and New Parent Leave Act” to better identify its contents. This is
not a substantive change. This change is necessary to implement SB 63 (Stats. 2017, ch. 686),
which added the New Parent Leave Act (NPLA) to the FEHA in Government Code section
12945.6, which the Council proposes to add to the reference note at the end of each section in
Article 11. Similarly, in the reference note, the Council proposes to add the precise citation to the
federal Family and Medical Leave Act rather than the broader “29 U.S.C. § 2601 et seq.” in order
to give more specific guidance about the corresponding federal law. Finally, the Council also
proposes to make the regulations gender-neutral, a non-substantive change that implements AB
1556 (Stats. 2017, ch. 799).




The FEHA contains two major categories of family leave provisions: the California Family
Rights Act (CFRA) (Gov. Code, § 12945.2) and NPLA (Gov. Code, § 12945.6). CFRA requires
private employers of at least 50 employees and all public employers in California to provide
employees up to 12 weeks of unpaid leave in a 12-month period for the employee’s own serious
health condition, the serious health condition of certain family members, or for baby bonding
after the birth or placement of a child for adoption or foster care.

NPLA partially expands the baby bonding component of this entitlement by making it an
unlawful employment practice for an employer of 20-49 employees to refuse to allow an eligible
employee to take up to 12 weeks of job-protected parental leave to bond with a new child within
one year of the child’s birth, adoption, or foster care placement. Like CFRA, NPLA also
prohibits an employer from refusing to maintain and pay for coverage under a group health plan
during the duration of the leave or retaliating against an employee for exercising their NPLA
rights.

Government Code section 12945.6, subdivision (j), mandates the following: “To the extent that
state regulations interpreting ... [CFRA] ... are within the scope of, and not inconsistent with
this section or with other state law, including the California Constitution, the council shall
incorporate those regulations by reference to govern leave under this section.” To that end, the
Council added “or NPLA” or a close variant over 100 times in order to demonstrate the
applicability of the stated rule to the New Parent Leave Act as well.

§ 11087, Definitions

The purpose of the entire definitions section is to give meaning to technical terms defined
throughout CFRA and NPLA and the implementing regulations, and to provide guidance when
there is no other applicable section of the regulations.

§ 11087, subds. (d)-(e) “Covered employer” and “Eligible employee”

The Council proposes to clarify that the threshold number of employees for NPLA leave is 20
while the threshold for CFRA leave is 50. This clarification is necessary to delineate a key
jurisdictional difference between the two types of leave. While most of the existing regulations
in Article 11 apply to NPLA as written, these subdivisions explicitly stated a CFRA-only
requirement (50 employees), so it is important to explain the difference here by referring to
NPLA’s requirement of 20, not 50, employees.

§ 11088, Right to CFRA Leave; Denial of Leave; Reasonable Request; Permissible
Limitation

The purpose of this section is to implement CFRA and NPLA’s protections by broadly outlining
the rules and conditions of leave elaborated upon in subsequent sections.

§ 11088, subd. (¢) Limitation on Entitlement

The Council proposes to clarify that if both parents are employed by the same employer, “[t]he
employer may, but is not required to, grant simultaneous leave to both of the employees.” This
comes from Government Code section 12945.6, subdivision (e), and is necessary to effectuate

the NPLA statute and explicitly state an inference that follows from CFRA but is not explicitly
stated in the statute. After all, employers may opt to grant more leave and protections than the



statute mandates.

§ 11089, Right to Reinstatement: Guarantee of Reinstatement; Refusal to Reinstate;
Permissible Defenses

The purpose of this section is to implement reinstatement rights and outline defenses under
CFRA and NPLA.

§ 11089, subd. (a)(1) Guarantee of Reinstatement to the Same or a Comparable Position
The Council proposes to clarify that the “[f]or purposes of the NPLA, an employer must

provide a guarantee of reinstatement to the same or a comparable position that the employee held
on or before the commencement of the leave.” While that is very similar to the CFRA standard
immediately above it, this addition is necessary to accurately reflect the language of Government
Code section 12945.6, subdivision (a)(1), which is phrased differently than the CFRA
reinstatement language in Government Code section 12945.2, subdivision (a) — “Family care and
medical leave requested pursuant to this subdivision shall not be deemed to have been granted
unless the employer provides the employee, upon granting the leave request, a guarantee of
employment in the same or a comparable position upon the termination of the leave.”

§ 11093. Relationship between CFRA Leave and Pregnancy Disability Leave; Relationship
between CFRA Leave and Non-Pregnancy Related Disability Leave; Relationship between
CFRA Leave and NPLA Leave

The purpose of this section is to explain the relationship between CFRA leave and other leave
entitlements under FEHA. The Council proposes to add to the title of this section to more
accurately describe the scope of the subject matter being addressed by the updated provision,
which incorporates NPLA Leave. This is necessary to promote clarity and avoid confusion.

§ 11094, Retaliation and Protection from Interference with CFRA and NPLA Rights
The purpose of this section is to implement CFRA and NPLA’s prohibition against retaliation
and interference with CFRA and NPLA rights, including their unlawful waiver. The Council
amended the title for clarity.

§ 11094, subd. (a)(1) Avoiding CFRA and NPLA through Workforce Allocation

The Council proposes to clarify that the threshold number of employees for NPLA leave is 20
while the threshold for CFRA leave is 50. This clarification is necessary to delineate a key
jurisdictional difference between the two types of leave. While most of the existing regulations
in Article 11 apply to NPLA as written, this subdivision explicitly stated a CFRA-only
requirement (50 employees), so it is important to explain the difference here by referring to
NPLA'’s requirement of 20, not 50, employees.

§ 11094, subd. (e) Laws Prohibiting Retaliation in Addition to CFRA

The Council proposes to clarify that, like CFRA and FEHA, NPLA prohibits retaliation. This
implements subdivision (h) of NPLA — “It shall be an unlawful employment practice for an
employer to interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right
provided under this section.” This clarification is necessary because while subdivision (j) of
NPLA describes the applicability of CFRA regulations to NPLA, this particular subdivision of
the regulations is structured in a manner that would require NPLA to be explicitly listed in order



to maintain parallel construction and ultimately ensure that there is an NPLA retaliation cause of
action.

TECHNICAL, THEORETICAL, OR EMPIRICAL STUDIES, REPORTS, OR
DOCUMENTS

The Council did not rely upon any technical, theoretical or empirical studies, reports, or
documents in proposing the adoption of these regulations.

REASONABLE ALTERNATIVES TO THE REGULATION AND THE AGENCY’S
REASONS FOR REJECTING THOSE ALTERNATIVES

The Council has determined that no reasonable alternative it considered, or that was otherwise
brought to its attention, would be as effective and less burdensome to affected private persons
than the proposed action, or would be more cost-effective to affected private persons and equally
effective in implementing the statutory policy or other provision of law. The Council invites
comments from the public regarding suggested alternatives, where greater clarity or guidance is
needed.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION
THAT WOULD LESSEN ANY ADVERSE IMPACT ON SMALL BUSINESS

The proposed amendments, which clarify existing law without imposing any new burdens, will
not adversely affect small businesses.

EVIDENCE SUPPORTING FINDING OF NO SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING BUSINESS

The proposed amendments describe and clarify the Fair Employment and Housing Act without
imposing any new burdens. Their adoption is anticipated to benefit California businesses,
workers, and the State's judiciary by clarifying and streamlining the operation of the law, making
it easier for employees and employers to understand their rights and obligations and reducing
litigation costs for businesses.

ECONOMIC IMPACT ANALYSIS/ASSESSMENT

The Council anticipates that the adoption of these regulations will not impact the creation or
elimination of jobs; the creation of new businesses or the elimination of existing businesses; the
expansion of businesses currently doing business within the State; or worker safety and the
environment because the regulations centralize and codify existing law, clarify terms, and make
technical changes without affecting the supply of jobs or ability to do business in California. To
the contrary, adoption of the proposed amendments is anticipated to benefit California
businesses, workers, and the State's judiciary by clarifying and streamlining the operation of the
law, making it easier for employees and employers to understand their rights and obligations and
reducing litigation costs for businesses.



